

















In this case, Mr. Stoud's RBL expired on May 31, 2014. While the Court
recognizes that LARA did not formally suspend Plaintiff's RBCL until January 9, 2015
based on their interpretation of subsection (4), the Court is convinced that the plain and
unambiguous language of subsections (2) and (4) provides that Plaintiffs RBCL was
suspended as a matter of law on the date Mr. Stroud’s RBL expired. Subsection (2)

provides thét a LLC's RBCL “is_suspended when a license of a qualify officer....is

suspended, revoked or denied.” MCL 339.2405(2). Accordingly, contrary to LARA's
position, the statute clearly provides that an RBCL is suspended, not that it may or
could be suspended. Moreover, subsection (4) clearly and unambiguously applies to
situations in which an LLC’s qualifying officer leaves or is replaced, not situations in
which a qualifying officer fails to maintain their RBL for a period of time. Accordingly,

the Court is convinced that Plaintiffs RBCL was suspended as of May 31, 2014 under
subsection (2).

[n its response, Plaintiff also contends that even if its RBCL w;s suspended on
May 31, 2014, JSR’s motion should be denied because it substantially complied with
the licensing requirements. In support of its position, Plaintiff relies on Mich Roofing &
Sheet Metal v Duffy Rd Props, 90 Mich App 732; 282 NW2d 809 (1979)." In Mich
Roofing, the Michigan Court of Appeals held that strict compliance with the Residential
Building Act is not necessary for a plaintiff to maintain an action to recover the funds
~owed to the builder if: (1) The plaintiff held a valid license at the time of contracting; (2)

Plaintiff readily secured a renewal of that license, and (3) The responsibility and

competence of the plaintiffs managing officer were officially confirmed throughout the

' Vacated and remanded by 409 Mich 887, 295 NW2d 230 (1980); however, the substantial compliance
doctrine was reaffirmed on remand 100 Mich App 577, 581; 298 NW2d 923 (1980).



period of performance of the contract. The Court in Mich Roofing adopted the California
standard set forth in Latipac, Inc. v The Superior Court of Marin County, 64 Cal Rpfr
676, 679; 411 P2d 564, 567 (1966). In doing so, the Michigan Court of Appeals
reasoned that doing so was appropriate because failure to do so would transform the
statute into an ‘unwarranted shield for the avoidance of a just obligation.” Mich Roof,
90 Mich App at 735-736.

As a preliminary matter, it is undisputed that Plaintiff and Mr. Stroud both held
their respective license at the time Plaintiff and JSR entered into the contract at issue
and Plaintiff began providing services. Consequently, the first element is satisfied.
While its does not appear that the Michigan Court of Appeals or Michigan Supreme
Court has specifically addressed the remaining elements of the substantial compliance
doctrine, the California Supreme Court has in Latipac.

In Latipac, the Court held that the time of contracting is the determinative time
because ‘it is the time that the other party to the agreement must decide whether the
contractor possesses the requisite responsibility and competence and whether he
- should in the first instance, enter into the relationship. The license, as an official
confirmation of the contractor’s responsibility and experience, plays an important role.”
Latipac, 64 Cal2d at 282. Consequently, the Court held that courts have given great
accord to whether the contractor had a license at the time of contracting. /d.

With respect to the second element, the Court looks to whether the contractor
renewed its license after completion of performance. /d. at 283. The Court noted that a
subsequent renewal “lends confirmation to plaintiffs continuing competence and

responsibility during the period of performance.” In this case, it is undisputed that



Plaintiff and Mr. Stroud subsequently had their licenses reinstated. Moreover, JSR has
not presented any evidence that Plaintiff or Mr. Stoud’s fitness fluctuated between the
date the licenses expired and the date that they were reinstated. Accordingly, the Court
is convinced that this element also weighs in favor of a finding of substantial
compliance. See Latipac, 64 Cal2d at 284.

The third element directs the Court to look at the company at issue’'s managing
officer or person otherwise responsible for possessing the requisite knowledge and
experience. Specifically, the third element allows a court to take into consideration
whether that person, or other entities that person controlled, held the requisite licensure
at the time at issue. In this case, it was the expiration of Mr. Stroud’s license that
caused Plaintiff not to have a valid license from May 31, 2014 through the end of the
project. Consequently, Mr. Stroud’s licensure status does not lend support to a finding
of substantial compliance.

Whether a person’s actions substantially complied with a statute is an issue of
fact. Dellar v Frankenmuth Mut Ins Co, 173 Mich App 138; 433 NW2d 380 (1988). In
this case, while the first element unquestionable supports a finding of substantial
compliance, the third element does not support such a finding. With respect to the
second element, although Plaintiff and Mr. Stroud subsequently had their licenses
reinstated, the Court is convinced that JSR and the other Defendants should be given
an opportunity to conduct discovery on the issue of whether Plaintiff and Mr. Stroud
maintained the requisite competency and responsibility necessary to hold the required
licenses and complete the work they contracted to perform. Accordingly, the Court is

convinced that summary disposition on the issue of substantial compliance is



inappropriate at this time. As a result, JSR’s motion for summary disposition must be
denied without prejudice.
IV. Conclusion
For the reasons discussed above, Defendant JSR Funding, LLC’s motion for
summary disposition is DENIED, WITHOUT PREJUDICE. Pursuant to MCR

2.602(A)(3), the Court states this Opinion and Order neither resolves the last claim nor

closes the case.

IT IS SO ORDERED.

pate: _ JAN 15 2016 Kane,, 4.0

Hon. Kathryn A. Viviano, Circuit Court Judge
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